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Appellee, Michael Guiler, M.D., by counsel, hereby Moves the Court for leave to file the
attached Reply Memorandum in support of his Motion to Recuse now pending before the Court.
Appellee states that such Reply Memorandum is necessary for a full and fair adjudication of the issue
presented, because (1) it is Appellee’s only opportunity to respond to the issue of waiver raised by
Appellant in his response, and (2) new evidence specifically related to the issue of whether there is
an appearance of impropriety in the appointment of Special Justice Thomas Conway is attached and
included as part of the Reply Memorandum. The Reply Memorandum is brief, and not cumulative

of any other filing in this action; Appellee therefore requests that it be filed of record as part of his

position in this case.
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2800 Lexington Financial Center
250 West Main Street

Lexington, Kentucky 40507
(606) 231-3700

ATTORNEY FOR APPELLEE
MICHAEL GUILER, M.D.

This is to certify that a true copy of the foregoing Motion was served by first-class mail,
postage prepaid to Ann Oldfather, Esq., Oldfather and Morris, 1330 South Third Street, Louisville,
KY 40208; Kenneth W. Smith, Esq., Roberts & Smith, 167 West Main Street, Suite 200, Lexington,
KY 40507; Gregory Jenkins, Esq., Boehl, Stoepher & Graves, 444 West Second Street, Lexington,
KY 40507; William Gallion, Esq., Gallion, Baker & Bray, PNC Bank Plaza, Suite 710, 200 West
Vine Street, Lexington, KY 40507; Hon. John R. Adams, Judge, Fayette Circuit Court, Fayette
County Courthouse, 215 West Main Street, Lexington, KY 40507; and to Hon. George Fowler,

Clerk, Kentucky Cou s, 360 Democrat Drive, Frankfort, KY 40601; this 3¢ day of
Tuly, 1997.
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Appellee, Michael Guiler, M.D,, by counsel, hereby submits the following Reply
Memorandum in further support of his Motion to Recuse:
L THE MOTION TO RECUSE HAS NOT BEEN WAIVED

Appellant cites to the decision of Kentucky Utilities v. South East Coal Co., Ky., 836 S W.2d

407 (1992), in support of the argument that any motion to recuse at this point in these proceedings
should be considered waived. The decision in that case unfortunately does not state the acts upon
which South East Coal sought recusal, nor when they knew them. However, it must be assumed that
sufficient facts were available to South East Coal at or about the time of the appointment of a Special
Justice in that case, or else the decision of this Court in that proceeding is wholly inconsistent with
well-established principles of “waiver”.

“Waiver” is the voluntary relinquishment of a known right. Greathouse v. Shreve, Ky., 891

S.W.2d 387 (1995). In this instance, information raising questions about Special Justice Conway’s

participation in these proceedings only came to the attention of Appellees after news of the Court’s

decision was “on the street”. Before receiving this knowledge, Appellees had no information with




which to even question the appointment of Justice Conway, much less object to same. To imply any
earlier responsibility to raise these questions on the part of a litigant before the Court necessarily
implies that each litigant faced with the appointment of a Special Justice should automatically suspect
that well-stated principles of judicial ethics may not be followed, and that the appointment should be
intimately investigated. This is not, or should not be, the goal in these situations.

It should go without saying that any litigant before this Court, or any other Court of the
Commonwealth, should be entitled to some level of trust in the Court, and/or its special appointees,
following the guiding principles of the Code of Judicial Ethics. It would be an anarchic state of affairs
indeed were litigants encouraged, or even forced, to investigate and object to each and every
appointment of a Special Justice for fear of waiving a claim for relief. The doctrine of waiver should

 thus not be wielded to block legitimate inquiry into questions of judicial ethics, no matter when raised.

IL THE APPEARANCE OF IMPROPRIETY IS SUFFICIENT FOR RECUSAL

Canon 2 of the Code of Judicial Conduct, SCR 4.300, states that “A J udge should avoid
impropriety and the appearance of impropriety in all of his activities.” In the context of a
decision affecting the ability of lawyers to enter into alternative fee arrangements, this Court stated,
“the appearance of impropriety is just as egregi;)us as any actual or real conflict”. American

Ins. Ass’n. v. Kentucky Bar Ass’n., Ky., 917 S.W.2d 568, 573 (1996). Thus, it is wholly unnecessary

to determine whether, in fact, any actual impropriety in this case has occurred, before a recusal is
required. Had Appellant read the Motion to Recuse and Petition for Rehearing filed by this
Appellee more closely, it would have been obvious that these issues are being raised “upon

information and belief”, based upon statements made to the undersigned by numerous members of

the Bar, specifically including several members of the Jefferson County Bar. Appellee at this time has




no hard evidence of actual impropriety, but has received enough indirect information that the Motion
to Recuse became a necessity, particularly on the point that the Special Justice and his clients
potentially stood to receive a financial benefit from the decision. Appellee merely seeks that this
Court look into the situation, determine whether there is, in fact, at least an “appearance of
impropriety”, and act accordingly.

That said, there should be no question that the Opinion entered by this Court will provide a
cause of action for an entire new class of plaintiffs, and which will necessarily thus provide a new and
enlarged source of contingent fee income for the attorneys who will represent them. This expansion
of tort liability is clearly a benefit to the Plaintiff’s Bar, and the seating of a Special Justice who is an
active participant in that group as well as one who represents individuals who might well benefit from
this change in the law, and through which he stands to gain personally through contingent fees, clearly
taints these proceedings with the appearance of impropriety.

Co-Appellee Central Baptist Hospital, in its Petition for Rehearing, postulated a situation of
press coverage of this matter, as an illustration of the appearance of impropriety in this situation. This
postulation is now reélity - attached herewith is an article from the Ji uly 22, 1997 Louisville Courier-
Journal, which includes interviews with prominent individuals in the legal community, both from
Kentucky and from other states. It is clear from‘this aﬁicle that the appearance of impropriety is not
a figment of the imagination of the Appellees to this case, but is a real, public concern that should be

addressed by this Court.

WHEREFORE, Appellee respectfully réquests that Special Justice Conway be recused from

any and all further proceedings in this case.
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This is to certify that a true copy of the foregoing Reply was served by first-class mail,
postage prepaid to Ann Oldfather, Esq., Oldfather and Morris, 1330 South Third Street, Louisville,
KY 40208; Kenneth W. Smith, Esq., Roberts & Smith, 167 West Main Street, Suite 200, Lexington,
KY 40507, Gregory Jenkins, Esq., Boehl, Stoepher & Graves, 444 West Second Street, Lexington,
KY 40507; William Gallion, Esq., Gallion, Baker & Bray, PNC Bank Plaza, Suite 710, 200 West
Vine Street, Lexington, KY 40507; Hon. John R. Adams, Judge, Fayette Circuit Court, Fayette
County Courthouse, 215 West Main Street, Lexington, KY 40507; and to Hon. George Fowler,

Clerk, Kentucky Court of Appeals, 360 Democrat Drive, F rankfort, KY 40601; this o"b/day of
July, 1997.

\

ATTORNEY FOR APPELLEE ybHAEL GUILER, M.D.




~

N . THE COURER JOURNAL « FROM PAGE ONE./ NATION « TUESDAY, JULY 22, 1967 AS

. - y | , . e |
F&E%@H who dr ve drunk hears Em_._ court’s DUI case
. ) ro:.uS__a Bar  volvement with the case as “interest- public relations than judicial ethics. financial interest in them. i
Association ing.” Gleitz sald he’s occasionally left m_.mw an upfortunate coincidence,” he cw the .ﬂ& wuan_moaa._mwwhwmoﬁnﬁa.
President le on juries in drunken-driving -said. " out a replacement for 2
Margaret m.wo%nero had been convicted of that  In the wrongful-death case, the vote would have been 3-3 and the
Keane, who crime themselves, “but I don’t make a lawyers for one of the doctors in- Court of %oﬂ_p_m. ruling rejecting the
pleaded gullty _habit of it : volved contend that Conway amc_h._.m_w. a child to sue for loss of a
- 10.drunken Joe Gutmann, an assistant com- represents ncw_Eanmm in medical-mal- parent's consortium - would have
driving, sald it monwealth’s attorney in Jefferson practice suits and other types of stood. Johnstone wrote that opinion
was an honor County, 'said a prospective juror in a cases, and 5o both he-and his clients for the 9_5.& peals, but he said
ecln Jecs st been Goavicd oF s ey find to beseit by the declsion ol he bad i whle o s ey
iné h icinated i substitute . ivi ow a 0 col es for the case law a -
m_“w m.ww_ﬁmﬂmnmmuﬁ aﬂms mﬁﬂuﬂn ww MNW%%M:W %.MWE tEo on E.o b, Bl justice. .ﬂﬂwn woanm—m%uwmg nﬁo_“.ﬁu& by loss of a parent’s SBEEmmBEv. %m court. In the opinion, he .Mw& the
i R Sl ] e B Lt iy o S el v damat B QY SAID fe e he UG 1 i 0 5 S
has been 5%@“& in is.um Em ﬁwwﬂ WM was n%M.SIn and .Boawm .Sn__m_noo of .Ehmﬁmnuswﬁnﬁ 5 way, Gutmann said, he'd use one of _Bv_.mousmm__.a&aﬂ%ﬁa in %&aﬁuﬂ. - JOHNSTONE SAID in an inter-
the suppolnting lower court judges to with drunken. doiving. st ohe *his appeal, he Sontame thorense I b btriies” a5 2 prosscutor o o, alfiough more of N clients e g vt HLSTS would have voted the

Continued from Page One qualify asa m_._vmnaam.ﬁo m_.m& .‘.E.

states, Jjudges from lower courts are list to presic 3
gm_ﬂ&h in others, such as Indiana, (If two or more justices have to step
the highest court simply decides the aside,  the governor selects the pe- ‘B
case with fewer justices, which is how placements.) o

the U.S. Supreme Court. does it, In . . .
case of a tie vote, the lower courts _KEANE AND ogsu.w Jvere ap-
- KENTUCKY CHIEF Justice Rob- to recuse himself coﬂﬁo...uod. par-

the Supreme wea erstat : e .., move the person. ) -same as Conway if he'd heard
s TRESEVOMS gl ing i e o il e o e SIS LR
speci CeS take their oaths of im- hep 5¢ was nded for 90 * y . . would not automatically ! o und,” he said, * ohnstone, was elect o-
artiality seriously and are able to B Keane, whose own driver's license Keane from being a substitute justice, o some type of litigation. But as mvnov.. vember and has so far been replaced

days. . .
eave their biases behind. And he €ald  Sbe served g itute justice Was stll suspended when she heard  szid both Shames ang Monroe Freed-  cial judges they sit with complete in. in Dine cases special justices, said
a tie vote that could result ‘when only ouEa.mcv_mﬂneoMEwc w% Bonmw asit Blades’ case, declined to comment on man, a Hofstra law professor who isa SQNQ. Emw% go into it .w_s E.« he thinks the c_wina have voted re-
Six justices hear a case would leave heard arguments in -the drunken. Whether she should have heard the narignall asmﬁa authority oh ju-  kind of prefudice'in the case. I didn sponsibly, “From @aﬁw& that I've
the litigants involved less thaf-satis. driving case of Lesley Blades of Lo. matfer, which the court is expected to  dicial ethics, They pointed out that Bo into It with any kind of prejudice seen, it's worked on a Tair and impar-
fied. : " - gan County, _  decide soon. She would only say that  there are judges who have been con- in this case." tial plane” he said.
Kentucky justices' who must with. Blades was charged with public in.. she was bonored to have been ap- victed of drunken driving presiding  Justice William Cooper of Eliza-  Still, Shaman said that if Kentucky
draw from a case in effect select their toxication in ‘November 1996 when pointed:gs.a special justice and that gver DU cases, R bethtown, who wrote the. dissenting w%n_%asu&s to appoint private
own replacements, iwho™ may be . w%& found him v g along U.S. she'd taken an oath to follow the law, 7. “The judge bas to look into his or opinion in the case, sald Conway’s sit. w.u& oners to its court of last resort,
friends or camp mc%ooana.g IW in Warren County. When' police George Gleitz, the assistant county . her heart and mind and decide if uation a:.gpvwasoais esys- it should make sure they’re not han-
Justice submits & ist:bf liwyers.in'his. saw s car a mife iﬂr«l-ﬁ.? told * attorney who prosecuted ‘Blades in- ‘there's & conflict,” Shaman' said. tem. In an interview, Cooper said jus- dling the _M.E of cases they might be
district who the justice thinks d- them Ke'd driven it there ~<'he was Warren County; described Keane’s in- Freedman, said it is more a iatter of tices voting on cases shouldn't have a er.
. L o B i S Y - v N . . . i . ‘

Victim recounts abduction

nti se.%i.i.ﬁ% behind the out- she got a notice from her bank indi-
. Oown.aﬂ_”n.n..ﬁvwmoog . .. side -gs“ﬁﬁpuiﬁa. Qnsnno..gaoa.rsrgyiﬁ.




VIV IR TR B VRTTe

hitp://www.courler-Journal.com

Our complete online guide to
entertainment and dining can be

reached directly at:

hitp://www.loulsvillescene.com .

New! Courier-Journal Real

Estate Classifieds online can be

reached at:

_.3,\;.08_._2._23»_.83

FORECAST

Chance of storms

xmsaﬂarwh %uwwnoo of thunder-
storms ugh tomorrow. Highs,
low 90s today, near 90 tomorrow.

Lows tonight, 65 to 70.
Detalls, B2

INDEX

Business  Ft1 Lottery
Comilcs C4 Insider

Crossword C5 Movies

Deaths B4 Racing
Features C1 Reglonal
Forum A6 Sports
Horoscope C5 Television
Classified D1
- 0740901 Eouoo
s 4 |

A

E4
o]
Cé
ES
B1
E1
Cc2

4

Marblehead, Mass., on a one-hour
Voyage liver-

floating museum for generations.
e mmE&Gu At-

The sailing was vastly different
from the ‘when the Constitu-
tion outran ted

British"in the War of 1812.

“At first, it was a little, bit

g_..mm_nwEOoEo_..wz
recruit, as he prepared to Eﬂw
the rigging. “But it's something
you overcome. If someone were
shooting a cannonball at me, it
would make it a lot harder to do.”

Launched on Oct. 21, 1797, as

du«uE. Enoe»rmmn_ﬁ—. i
. normally docked Sl
WQE».Q»%%& Navy Yard @&
-near Boston, where it has been a .

" worked in dress whites as officers
HOOSIER ON BOARD: A | in period costume shouted orders .
Columbus, Ind., seaman from the deck.’ .
heiped set sails. AS The 204-foot, three-masted frig-
: | ate traditionally has ventured

one of the Navy’s first warships,

Old Ironsides was undefeated: in

30 ements. : .
A year restoration -effort

cost $12 million,

" Modern sailcloth and comput-

ers aided yesterday’s crew, who
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Crewmen unfurled salis on Old Ironsides as it began its
hourlong trip from Marblehead, Mass., to Boston yesterday.

from its dock only once a year on
the Fourth of July, when it was-
turned around to make sure it
weathered evenly. It last sailed
under its own power in 188].

The ship was to be towed back
to Charlestown last night.
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Group Inc., “but they canceled after
five, six months.” ..

LeBow did not specify how much
money Liggett got from its largest
competitor, but he said that at the
ot ey S0

n a year m law-
m:-ﬂmcmhnosﬂ_n_num ions that its

were its customers.
- Inatl unusual move, LeBow
testified on of 60,000 former
and current non-smoking airline
m_o_m”whowzoug who are suing the
¢ “industry for $5 billion for
health mc_.oug they say they suf-
fered from breathing secondhand
cigarette smoke on the job. It's the
first class-action suit against the in-

"to come to trial.

w is chairman of Brooke
Group Ltd., whose Liggett Group
makes Chesterfield, and more
than 100 discount and generic

Emucv.ﬂ-gk gﬁh«m@pﬂmﬂ.&ﬁt
is company — ett is'a defen-
dant — ﬁu was questioned by law-
il ‘atiensy, Stanley R
senblatt um_e_.ua Phili SEo_iu o't

his bills out of the goodness o
wrwww heart. That was a means of
buying his silence and his coopera-
tion 0 he would not be a mvog
for the opposite position.

LeBow was unequivocal when Ro-
senblatt asked if smoking causes
cancer, heart ‘disease, emphysema
and other diséases. “The answer is
yes,” LeBow said.

To another question, he respond-
ed, “Yes, we believe that for
people smoking cigarettes is very
dictive.”

But he was less certain whether

secondary smoke — the issue in the
. trial’— is injurious.

KENTUCKY’S UNIQUE SYSTEM FOR NAMING SUBSTITUTE JUSTICES IS QUESTIONED

Lawyer who drove drunk hears DUI case for Supreme Court

“It’s just daggone
wrong,” former Chief
Justice John Palmore
said of the state’s usé
of private lawyers to
Jill in for justices. “It’s
Jundamentally
unsound.”

-By KIM WESSEL
he Courier-Journal

pleaded guilty to drunken driving, she
sat as a special justice on the Ken-
tucky Supreme Court in a drunken-
i case and will eventually vote
on its outcome.
E?_Bo:.ma on h..»._&&»_ ethics say
e appointment of Margaret Keane
as a special justice creates the appear-
ance of a conflit of interest and
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raises doubts about the court's impar-

" tiality.

. Just two months after the president '
" of the Louisville Bar Association

They also say it illustrates the flaws
in xmwanwv..u apparently c_wzcn sys-
tem of appointing private lawyers —
including wown_o who might benefit fi-
nancially from their votes — to fill in
Wﬁ.ﬁmo& who must disqualify them-

€s,

“It’s just one wrong,” said for-
mer om_E ._mwmma John &.Bo.ﬂ “It’s
fundamentally unsound.”

Just last month, while serving as a
special justice, a prominent Louisville

laintiffs’ lawyer, Tom Conway,
mvgsngséoiﬁw%nau
W%%&E.&aﬂhw&io&um:m
S companiol in wrongful-
death cases. ﬁu». v«&mﬁ asking the
court to reconsider, the losing side
has questioned the propriety of Con-
way’s appointment, noting that he
his clients could profit from it in
future cases. -

his backgromnd s 5 Pt s
asa 3
figured in his vote. ..%v&& judges sit
with complete integrity,” he sai

»
~

But others say that putting private
lawyers on the state’s highest court is
asking for n.ocu_a.o.ﬂ.m strikes me sw_
not being a very good system,” sai
.KBQEMEEF a DePaul Universi
law professor who is also a senior f
low of the American Judicature Soci-
ety.

awgu said Kentucky is the only
state be knows that assigns lawyers to
take the place of justices. In some

See LAWYER
Page 5, col. 1, this section
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